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PUNJAB STATE POWER CORPORATION. LTD.

                  CONSUMERS GRIEVANCES REDRESSAL FORUM

P-I, White House, Rajpura Colony Road, Patiala.

Case No. CG-   192 of 2011

Instituted on:      29.12.2011
Closed on:         07.03.2012
Sh.Amar Singh Bharta C/o Bharta Ganeshpur

Co-operative Cold Store, Mahilpur,Distt. Hoshiarpur.         Appellant
                                                   

Name of  Op. Division:   Mahilpur
A/C No.  MS-42/0092
Through

Sh.Vijay Talwar, PR

Er. Gur Iqbal Singh Grewal, PR
V/S

Punjab State Power Corporation Ltd.

                 Respondent

Through

Er. Harminder Singh, Sr.Xen/Op. Divn.  Mahilpur
Sh. Ashok Kumar, RA
BRIEF HISTORY

The petitioner is having an electricity connection bearing Account No. MS-42/0092 in the name of Sh. Amar Singh Bharta for Bharta Ganeshpur Co-operative Cold Store, Bharta, Ganeshpur under Mahilpur S/Divn., Distt. Hoshiarpur. The sanctioned load of connection is 80.80 KW and supply voltage is 11 KV w.e.f. 26.2.2008.

The connection of petitioner was checked on 29.10.2010 by ASE/Enf. Hoshiarpur during routine checking vide ECR No. 33/250 dt. 29.10.2010  and 11 KV CT/PT  unit was found defective and the red phase bushing was found damaged. The DDL of the meter of petitioner was also carried out. ASE/Enf. Hoshiarpur reported that segment 1,2,3 blinks at running load with star (*) appearance on the display screen. Meter load and LT running load does not tally, as meter is recording 33% less energy as compared to running load. It was due to damage of red phase PT. As per report of ASE/Enf. Hoshiarpur  and DDL print out, the Red phase PT was showing continuous failure w.e.f. 29.05.2008, so the account of the petitioner was overhauled by multiplying factor of 3/2 on consumption for the period from 29.5.2008 to 11/2010 as per Sales Regulation Instruction 73.8 and petitioner was charged for Rs. 6,88,919/- vide notice No. 1162 dt. 17.12.2010.
The consumer instead of depositing the charged amount, approached ZDSC for consideration of their case, ZDSC admitted the case and consumer deposited 20% of the disputed amount i.e. Rs. 1,37,784/- vide BA-16  No. 70 dt. 28.01.2011. The case was considered by ZDSC (North) and decided on 23.9.11 that consumer may accordingly be charged as per the amount charged w.e.f. 29.05.2008 ( from the date of occurrence of the fault) till the date of replacement of CT/PT unit.

Not satisfied with the decision of ZDSC, the consumer filed an appeal before the Forum, Forum heard this case on 17.1.2012,  1.2.2012, 15.2.2012, 28.02.2012 and finally on 07.03.2012 when the case was closed for passing speaking orders.

Proceedings:  

1. On 17.1.2012, Representative of PSPCL submitted authority letter vide  memo. No.697dt.16.1.12 in his favour duly signed by Sr.Xen/Op. Divn. Mahilpur & the same was taken on record.

Representative of PSPCL submitted four copies of the reply and the same has been taken on record. One copy thereof was handed over to the Petitioner.
2. On 01.02.2012, Representative of PSPCL submitted authority letter vide  memo. No.1291dt. 31.1.12 in his favour duly signed by Sr.Xen/Op. Divn. Mahilpur & the same was taken on record.

Representative of PSPCL submitted letter No.1292 dt. 31.1.12 in which he intimated that reply submitted on16.1.12   may be treated as their written arguments.

A fax message was received  on 31.1.12 from Bharta Ganeshpur Co-operative Cold Store Mahilpur and the same was taken on record in which petitioner intimated that their written arguments could not be prepared as the concerned person who was to prepare written arguments is busy in Assembly Elections due on 30th Jan.12 and requested for  giving some another date.

Representative of PSPCL was directed to hand over the copy of the proceeding to the petitioner with dated signature.
3. On 15.02.2012, PR submitted authority letter vide Resolution  No. 181 dt.14.2.12 duly signed by the Director of the company and the same has been taken on record.

PR submitted four copies of the written arguments and the same was taken on record. One copy thereof was handed over to the representative of PSPCL.

4. On 28.02.2012, No one appeared from both side.

A fax message was received from Sr.Xen/Op. Divn. Mahilpur  on dated 27.2.12 in which he intimated that  due to strike call of various associations on dated 28.2.12  he is unable to attend the forum and requested for giving some another date.                            




5. On 07.03.2012, PR submitted authority letter in their  favour duly signed by Director of the firm and the same was taken on record.

PR contended that:-        
1. Appellant A/c. No. MS-42/0092 is having sanctioned Load of 80.80KW since 1997 & there is neither any change in load nor any change in kind of industry.

2. Appellant connection was checked by various agencies of Power Com & no adverse remarks were ever made in any of their Checking Reports or Sealing record from April 1997 till   28-10-2010.

3. The competent sealing authority of Respondents reaffixed the meter terminal cover & MCB Seals after checking the correctness of Meter connections & its working on 11-09-2009. Copy of MSR annexed as Annexure 3 with the Appeal.
4. That  again on 26-09-2009, which is not a reading date, the MCB Seal was replaced after affixing a Paper seal on the Meter & checking the connection, which was found o.k. copy of MSR is attached with the Appeal as Annexure 4, which has no adverse remarks.

5. That the Supply Code Clause 30.5 read with Para (g) of Annexure 7 attached therewith mandates to declare the status of Meter, whether it is o.k. or defective in the monthly bills to be raised for consumption charges. In compliance to this provision the competent sealing authority i.e. AAE. Checked & declared the status of Meter as o.k., after breaking, checking & reaffixing the MCB Seals on 12-10-2010 as is evident from the copy of MSR annexed with the Appeal at Annexure 7. 

6. This fact is also confirmed by of the Respondents in reply to the Para 3 of Appeal which clearly states that the status of Meter is shown as o.k. 

7. That Enforcement Hoshiarpur checked the accuracy of the meter & stated in his ECR No. 33/250 Dt. 29-10-2010 that the meter is recording 33% less energy.  Enforcement site report Sr. No. 39/113 Dt. 29-11-2010 states that Red Phase of the meter is defective continuously since 29-05-2008.

8. That AEE. Mahilpur  raised a demand of Rs: 6,88,919/- vide his Memo No. 1162                         Dt. 17-12-2010 without quoting relevant provisions of Law, Rules, Regulations & without supplying the copy of documents, instructions as required under Commercial Circular No. 4/2008. Even the demand was raised without issuing any Show Cause Notice.

9. That different issues merged from the pleadings of this case as discussed hereunder: -
Issues No. 1.
Whether PT is a Meter & if so, what should be the basis for overhauling the account?
Contents of Paras of Written Argument under this issue be read as part of Oral Arguments also.

As discussed in the Written Arguments read with Rejoinder on this issue it is an admitted fact that as per Statutory provisions of applicable Law, Rules, Regulations & Condition of Supply PT is a Meter. Hon’ble Punjab & Haryana High Court, Bombay High Court & Hon’ble Supreme Court of India has held that PT as well as CT is Meter & these judgments are un-

rebutted by Respondents. Judgments are discussed in Written Arguments. 


In view of this Meter being declared running slow by 33% & Red Phase of the Meter defective, account could only be overhauled maximum for a period of 6Months as per Supply Code Clause 21.4 (g) read with Para 3(XXIV) of Commercial Circular No. 39/2006, ESIM Clause 51.3 & Condition of Supply Clause 19. In this case since all the segments of the meter were blinking without any star upto 12-10-2010 as checked, confirmed,  verified & declared status of Meter o.k. by the competent Sealing Authority, account should be overhauled only for 17Days.

In view of these admitted facts PT is a Meter & account can be overhauled for a period of 17days or  maximum 6 month as per Supply Code Clause 21.4(g).
Issues No. 2.
Whether conditions of supply (1999 edition) clause 23, Sales Regulation 73.8 became redundant after the coming into force of rule 2 (i) (aca) of Indian Electricity Rules 1956, Electricity Act 2003, Installation of meter regulation adopted by PSEB (Now PSPCL) vide CC No. 39/2006, supply code notified in 2007 by State Commission and conditions of supply approved by State Regulatory Commission.

It is an admitted fact that: -
i) After the Hon’ble Supreme Court judgment in the case of UPSEB vs. Atam Steel and others cited in AIR 1998 SC 846, Central Electricity Board (Govt. of India) inserted the definition of meter by amending Indian Electricity Rules 1956 vide Govt. of India Gazette  Notification dated 10/07/2002. This amendment of Rule was adopted by PSEB (Now PSPCL) vide Chief Engineer Commercial Memo No. 56514/57264/CC/CEA-43 Vol-IV dated 14/11/2002 (Annexure 1)with Written Arguments. 


It is also an admitted fact that before 10/07/2002 there was no definition of meter. The definition of meter came only W.E.F 10/07/2002 with Rule 2(i)(aca) of Indian Electricity Rules 1956 which clearly says that CT/PT is a meter. 

ii) Electricity Act 2003 came into existence on 10/06/2003. As per section 185 (i) of Electricity Act 2003, Indian Electricity Act 1910 and The Electricity Act 1948 were repealed. However Indian Electricity Rules 1956 remained continued vide Electricity Act Section 185 (i) (c). Since Conditions of Supply and Sales Regulation were framed under the powers conferred with section 49 and 79 (j) of the Electricity Act 1948 & when the main Indian Electricity Act 1910 & the Electricity Act 1948 were repealed with section 185 (i) of Electricity Act 2003, subordinate legislation framed under repealed laws also stand repealed. 

iii) Section 45 (5) of Electricity Act 2003 empowers PSPCL to recover the charges only in accordance to Electricity Act 2003 and Regulations framed by the State Commission. Condition of Supply (1999) Clause 23 & Clause 73.8 of Sales Regulations stand repealed & became redundant being not framed by State Commission.
iv) That meter regulations were framed by Central Electricity Authority (Govt. of India) on 17/03/2006 under the power conferred under Electricity Act 2003 and same were adopted by PSEB (Now PSPCL) vide CC No. 39/2006. The para 3 (xxiv) of CC No. 39/2006 clearly states that billing for the failure period of meter shall be done as per supply Code of be notified by Sate regulatory Commission. 

 PSERC being State Regulatory Commission notified the supply Code on 29/06/2007 and according to this regulation billing for the failure period of meter is to be overhauled as per Supply Code 21.4 (g).

v) The condition of Supply approved by Commission in February 2010, also clearly stipulates in Clause 19 that testing of meter, overhauling account is to be done as per the provisions of regulation 21 of Supply Code

vi)  ESIM Clause 51.3 sub para (xxiv), which is effected from 17/03/2006, clearly states that billing for the failure period of meter shall be done as per clause 21 of Supply Code notified by the Commission.

vii) It is settled laws that defect in CT/PT is defect in meter. Some of the judgments cited in Written Arguments as well as Para 6 of complaint/appeal under the heading grounds of appeal should be read as part of this para.
viii) As detailed in the Rejoinder & Written Arguments on this issue it is an establish fact that Condition of Supply (1999) Clause 23 & Sales Regulation Clause 73.8 became redundant after coming into force of Rule 2 (i)(aca) of Indian Electricity Rules 1956, Electricity Act 2003, Meter Regulations adopted by Respondents vide there Commercial Circular No. 39/2006, Supply Code notified by the State Commission in 2007 & Condition of Supply approved by State Commission. To avoid the repetition averments mentioned in written Arguments in the Para under this issue be read as part of Oral Arguments also.
In view of above admitted fact it is proved beyond doubt that condition of Supply Clause 23 and Sales Regulation Clause 73.8 stand repealed and became redundant. These clauses are not applicable to this case as the cause of action is 29/10/2010 / 29-11-2011 when the meter was declared 33% slow & Red Phase of Meter declared defective.
Issues No. 3.
Whether the incomplete print out supplied against DDL dated 29/10/2010 reliable or not?
It is an admitted fact that: -
I) The incomplete printout of DDL dated 29/10/2010 is not reliable for the reasons mentioned in Petition, Rejoinder & Written Arguments under this Issue moreover an independent expert Electrical Engineer M. R. Singla has studied the printouts of the DDL of this meter and in his report attached with Written Arguments & Rejoinder as annexure 4 at Page No. 61 to 63 which  clearly state the Printout of DDL of this Meter are not reliable & can’t be considered as admissible evidence. 

II) Respondents failed to rebut the averments as mentioned in Appeal / Complaint, Rejoinder, Expert Opinion & Written Arguments that Respondent has not lead any evidence. Inspite of Summoning Orders Dt. 29-08-2011 of Zonal Dispute Settlement Committee to call the concerned ASE / MMTS & he did not appear. Respondent failed to rebut the Argument placed to prove that Printout is not reliable. The Respondents have overhauled the account for 884 Days considering the period from 29-05-2008 to 29-10-2010 where as the number of failure days shown in the Printout are 782 only which are unreliable. Demand raised by AEE. Mahilpur for Rs: 6,88,919/- on the basis of totally unreliable Printout is not at all justified & required to be quashed   

Issues No. 4.
Whether the remaining part of print put has not been supplied to conceal the facts regarding wrong data? 

Contents of Paras given under Written Arguments on this Issue & contents of Annexure 4 attached with Written Submissions & Rejoinder being an independent expert opinion be read as part & parcel of this Para as Oral Arguments. On these points it is proved beyond doubt that Printout is not reliable.
Issues No. 5.
Whether the impugned decision is without following the laid out procedure and is in violation of law of natural justice?
Decision of Zonal Dispute Settlement Committee is in violation of Law of Natural Justice. Contents of Paras under issue 5 of Written Arguments be read as part & parcel of this Para.

Issues No. 6.
Whether the impugned order of ZDSC (N) dated 23/09/2011 is passed by legally constituted committee or not, if not whether the order is void?
Order of Zonal Dispute Settlement Committee (North) Dt. 23-09-2011 is not passed by legally constituted. Contents of Paras under issue 6 of Written Arguments be read as part & parcel of this Para.

Issues No. 7.
Whether AEE Mahilpur Memo No.: 1162 dated 17/12/2010 for Rs. 688919 is sustainable and legal?


Demand raised by AEE. Mahilpur is Wrong, Illegal, Arbitrary & is against Law. Thus amount is not chargeable. Contents of Paras under issue 7 of Written Arguments be read as part & parcel of this Para.

Prayer clause as per Written Argument & Rejoinder be read as part of this Para as Oral Argument also.

Representative of PSPCL contended that the connection was checked by ASE/Enf. Vide ECR No. 33/250 dt. 29.10.10 and it was found that segment 1,2,3 blinking at running load with *(star) also meter load and LT running load does not tally as meter is recording 33% less energy as compared to running load. It is due to damage of red phase PT then the DDL was done  on 29.10.10 and report was sent vide No. 39/113 dt. 29.11.10. As per DDL print out  the fault continued from 29.5.08 and amount was charged accordingly as per Sales Regulation clause 73.8. Condition of Supply which was effective from 1.4.2010 as per clause 50 of the COS. Existing commercial instructions/ ESR that are not inconsistent with the  COS will continue to be enforced in the intervening period. ESIM was issued on 4.1.11 vide CC No. 2/2011.  

PR further contended that report No. 39/113 dt. 29.11.10 is already on the record which clearly states that  red phase of the meter is continuously  defective from 29.5.2008. This version is correct to the extent that red phase of the meter was not working properly on 29.10.10 resulting 33% slow metering as declared by Enf on 29.10.10.  Regarding for the DDL detailed elaborate reasoning for its non-reliability is discussed in forgoing paras which are not rebutted with any evidence. Regarding for clause 50 quoted in  COS. It is clearly stated that in the event of inconsistency in the existing commercial instructions/ESR with COS and or Supply code the provision of supply code and COS will prevail. Existing instructions as already quoted above quoting commercial department memo of 2010 CC No. 39/06  Supply code modified in July,07 COS approved by Regulatory commission effected 1.4.2010 has not been disputed. COS clause 19 CC No. 39/06 para 3( XXIV) and other arguments given above abundantly makes it clear that COS 1999 Edition and Sales Regulation 1999 Edition became redundant immediately after adopting amended Electricity Rules in 2002 and meter regulations vide CC No. 39/06, after issuing Supply Code modified in 2007 and after COS approved by Regulatory commission in Feb.2010. Thus as already detailed COS 23 and Sales Regulation clause 73.8 are not enforce on the day of checking the meter. Even in ESIM framed by the Board in Jan.2011 there is clause No. 51.3 sub para (xxiv) which is effected from 17.3.06 also clearly states that billing for the failure period of meter shall be done as per clause 21 of Supply Code modified by the commission.
Both the parties have nothing more to say and submit and the case was closed for speaking orders.     

Observations of the Forum.

After the perusal of petition, reply, written arguments, proceedings, oral discussions and record made available to the Forum,  Forum observed as under:-

The petitioner is having an electricity connection bearing Account No. MS-42/0092 in the name of Sh. Amar Singh Bharta for Bharta Ganeshpur Co-operative Cold Store, Bharta, Ganeshpur under Mahilpur S/Divn., Distt. Hoshiarpur. The sanctioned load of connection is 80.80 KW and supply voltage is 11 KV w.e.f. 26.2.2008.


The connection of petitioner was checked on 29.10.2010 by ASE/Enf. Hoshiarpur during routine checking vide ECR No. 33/250 dt. 29.10.2010  and 11 KV CT/PT  unit was found defective and the red phase bushing was found damaged. The DDL of the meter of petitioner was also carried out. ASE/Enf. Hoshiarpur reported that segment 1,2,3 blinks at running load with star (*) appearance on the display screen. Meter load and LT running load does not tally, as meter is recording 33% less energy as compared to running load. It was due to damage of red phase PT. As per report of ASE/Enf. Hoshiarpur  and DDL print out, the Red phase PT was showing continuous failure w.e.f. 29.05.2008, so the account of the petitioner was overhauled by multiplying factor of 3/2 on consumption for the period from 29.5.2008 to 11/2010 as per Sales Regulation Instruction 73.8 and petitioner was charged for Rs. 6,88,919/- vide notice No. 1182 dt. 17.12.2010.

The petitioner contended that as per Regulation No. 2(w ) of Electricity Supply Code & Related matters Regulation-2007, meter means a device suitable for measuring, indicating or recording consumption of Electricity or any other quantity related to an electrical system and shall include, where ever applicable, other equipment such as current transformer potential transformer, voltage transformer or capacitor voltage transformer with necessary wiring and accessories for such purpose. So defect in PT is defect in meter. 

Petitioner further contended that if a meter on testing is found to be beyond the limits of accuracy as prescribed in the regulations notified by the Central Electricity Authority under section 55 of the Act, the electricity charges for all categories of consumer will be computed in accordance with the said test results for a period of six months immediately preceding the date of test at site. Further the power failure events  are always recorded in proper sequence date wise and time wise but from DDL print out, this sequence is badly disturbed. Which proves that data as given in print out as corrupt and non reliable.  The continuing failures shown in the print out indicate the red phase voltage failure  w.e.f. 29.5.08 upto date of DDL i.e. 29.10.2010 as 782 days 13 hrs. 15 minutes whereas total number of calendar days come out to 884 days for which alleged compensation amount has been charged, thus software has gone corrupt/ erroneous and thus print out cannot be relied upon. 

Respondent contended that CTs/PTs are the part of metering equipment and not part of the meter and meter was still working OK. After replacement of defective CT/PT units, the consumption of the consumer got enhanced. As per checking report of ASE/Enf. Hoshiarpur CT/PT  unit was defective and Red phase was not contributing to the consumption recorded by the meter since 29.5.08, so the meter was recording 33% less energy.  Account of the consumer was overhauled as per Sales Regulation 73.8 and para-23 of Condition of Supply which was applicable at that time reproduced as under:-
“ Where the accuracy of meter is not involved and it is a case of incorrect connection or  defective CT/PT genuine calculation mistake etc. charges will be adjusted in favour of Board/consumer as the case may be for the period the mistake/defect continued. Additional charges will be recovered by serving a supplementary bill cum show cause notice. The consumer may be allowed to pay the amount in installments.” 

Petitioner contended that different issues emerged from the pleadings of the case are as below:-
1.
whether PT is a meter and if so, what should be the basis for overhauling the account ?

2.
Whether conditions of supply clause 23, Sales Regulation 73.8 become redundant  after coming into force of electricity Act 2003.

3.
Whether the incomplete print out supplied against DDL dated 29.10.10  reliable or not ?

4.
Whether the remaining part of print out has not been supplied to conceal the facts regarding  wrong data ?

5.
Whether the impugned decision is without following the laid out procedure and is in violation of law of natural justice ?

6.
whether the impugned order of ZDSC (North) dated 23.5.11 is passed by legally constituted committee or not, if not whether the order is void ?

7.
Whether ASE, Mahilpur memo No. 1162 dt. 17.12.10 for Rs.6,88,919/- is sustainable and legal ?

The clause  59.4 of ESIM reads as under-

(a)
Testing of meters of HT/EHT consumers by enforcement/MMTS  such meters shall be tested by the officers of enforcements/MMTS  ( in as found condition) with the help of electronic reference standard meter at normal running load/power factor of the consumers subject to the condition that the running load shall not be less than 15% of the sanctioned load before testing the meters, CTs  connections whereas applicable shall be  thoroughly checked. If CTs connections are found wrong or CTs are found out  of circuit and then non- contributing,  the recorded consumption shall be  enhanced  proportionately, keeping in view non contribution of CTs as applicable. This consumption shall be further subject to revision as per test results of the meter.
The clause 59.7 of ESIM reads as under:-

b)
Adjustment of Accounts of challenged meter. The procedure given in Regulation No. 21.4 of Supply Code shall be followed in overhauling the accounts of consumer who challenged the meter and their meter are not tested from MMTS/ME(Divn.)

In Electricity Supply Code and Related Matters-2007, as under various regulation words exist  as meter/metering equipment and word metering equipment has not been deleted. Metering equipment includes CTs, PTs along-with wiring etc. and in the case of 11 KV connections, combined CT/PT units is used for measuring the consumption of the connection. Further  Section 21.4 deals with the defective meters and further to the accuracy  of the meter and related apparatus. Further it covers testing with apprehension of tempering of meter and /or its seals and also deals in case of burnt meter, stolen meters and as per Reg. 21.4(g) it recommends overhauling of account for period of six months if meter on testing is found to be beyond the limit of accuracy.
But the present dispute is not regarding the accuracy of the meter or of connected CTs and or PTs. The accuracy of the meter and CTs/PTs (healthy phases) were found within permissible limit except red phase i.e. neither meter nor working CTs and PTs of blue and yellow phases were found inaccurate which means their accuracy neither slowed down nor became faster as such working alright. Only the fault was with red phase which got damaged in year 2008 and its contribution was nil since then ( 29.5.08) which was detected on 29.10.2010.

Forum observed that as per DDL print out dt. 29.10.10, total duration of red phase PT failure is recorded as 782 days 17 hrs 48 minutes whereas status for yellow and blue phase PTs failure is only 2 hours and 3 hours respectively. So excessive failure of red phase PT is only due to its being existing in damaged condition since 29.5.08 as pointed out for continuing failure status. The period counted for its failure ( 782 days ) is less than the actual counted days from 29.5.08 to 29.10.10 due to the reason that it ( status) excludes the period of total power failure in the meter. So the defect in the CT/PT unit was certainly w.e.f. 29.5.08 as mentioned in the print out. Further the consumption pattern of the petitioner shows that seasonal consumption of the year 2008 decreased in the year 2008 after May,08 as compared to the corresponding period of the 2007. Further consumption in the year 2011 after replacement of CT/PT unit is even more than double than that of the year 2010 when there is no change of load. 
CT/PT unit along-with the meter after removal from site were sent to the ME Lab. Jalandhar in the sealed condition and were checked there in the presence of the consumer representative. As per the ME Jalandhar report No. 1176 dt. 16.12.10, meter was found OK. Test result of the meter found within permissible limits. The consumption of the consumer was under assessed ( 33% less recorded ) due to damage red phase bushing from 29.5.08 to 11/2010. 
Decision:-

Keeping in view the petition, reply, written arguments, oral discussions and after hearing both the parties, verifying the record produced by them and  above observations of Forum,  Forum decides  to uphold the decision taken by the ZDSC in their meeting held on 23.9.2011. Forum further decides that balance disputed amount refundable/recoverable, if any,  be refunded/recovered to/from  the appellant consumer along-with interest/surcharge as per instructions of the PSPCL.

(CA Harpal Singh)                  ( K.S. Grewal)                  ( Er. C.L. Verma )

 CAO/Member                     Member/Independent           CE/Chairman  
